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28 January 05

Role of the licensing officer in relation to contested hearings

The licensing officer is a professional servant of the licensing authority. S/he brings to the appraisal of the issues his/her own professional expertise and experience, including expertise relating to national guidance, local policy and good practice, together with a familiarity with the proposal, the site and its locational context.  The officer is neither an interested party nor a responsible authority in his/her own right, and nor does s/he make relevant representations, but is there to assist the licensing sub-committee to come to a fair, balanced and well-informed decision based on the merits of the application, having regard both to national guidance and local policy.

The Licensing Act 2003 (Hearings) Regulations 2005 (SI 2004/44) make it clear that, subject to the provisions of the Regulations themselves, it is for the licensing authority to determine its own procedure.

The Institute of Licensing recommends that in all contested cases, the licensing officer should produce a report to the licensing sub-committee which should be available at the council offices at least three clear working days before the hearing.  This will facilitate an efficient and fair hearing, by ensuring that the same basic material is available to all parties. The sub-committee should be invited to read the report before the hearing, so that the relevant issues are understood by all parties and the sub-committee before the hearing starts.

While the format of the report is a presentational matter for the licensing officer, a suggested format is as follows:

Section 1: The application.

In this section, the application may be summarized. The application form itself should be appended.

Section 2: The representations.

In this section, the relevant representations should be summarized. The representations themselves should be appended, except when they are voluminous, in which case they may be lodged for perusal beforehand in the Members’ room.

Section 3: Licensing Policy.

In this section, relevant parts of the statement of licensing policy should be summarized, It may be helpful to append the relevant parts of the policy, or to have copies to hand for perusal during the hearing.

Section 4:  Secretary of State’s Guidance

In this section, relevant parts of the Secretary of State’s Guidance should be summarized. It may be helpful to append the relevant parts of the Guidance, including any potentially relevant model conditions. Alternatively, copies should be available at the hearing.

Section 5: Observations / recommendations.

The officer should state the possible outcomes of the application provided for by the Licensing Act 2003. For example, where the hearing concerns a new premises licence, the officer should state that the authority may take such of the steps mentioned in subsection (4) (if any) as it considers necessary for the promotion of the licensing objectives. Those steps should be specified. The report should also state that if none of the steps is necessary the application should be granted. 

The officer should advise the authority that findings on any issues of fact should be on the balance of probability.

The officer may also advise the authority that in arriving at its decision it must have regard to relevant provisions of national guidance and the licensing policy statement and that reasons should be given for any departure. 

The officer should also advise that the decision should be based on the individual merits of the application.

The officer is entitled to make a recommendation to the licensing sub-committee. In doing so, the officer should bear in mind that the sub-committee will be hearing evidence or submissions on disputed issues of fact. Therefore the officer should make it clear that any recommendation is contingent upon the factual findings made. Therefore, for example, the officer may advise that if the sub-committee finds that a public nuisance is likely, its options would include attaching conditions to prevent the nuisance or, where conditions would not be an adequate response, refusing the licence, but that if no nuisance is likely the licence should be granted.

In advising upon conditions, the officer should bring their own experience and professional knowledge regarding good practice to the attention of the licensing sub-committee. The sub-committee is entitled to seek the officer’s advice during the hearing. Any advice must be given in open session, and the parties shall be entitled to make submissions about such advice.

Advice drafted by Philip Kolvin, IOL Chairman  
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